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costs, soon surpass the one-time efficiency improvements from removing an
allocative distortion

5.6 These concerns regarding innovation and dynamic efficiency are espeCIally
important in ttle telecommunications sector in ttle present day. The
telecommunications industry is mari(ed by an e)q)losive rate of innovation and
change wondwide. This is led by the emergence of new and extremely valuable
technologies - including radi~based technologies. fiber optics and digital electronics
- which in tum are dramatically reducing costs, malting new services available, and
radically shifting ttle economics of the industry.%2 Telecommunications services and
technologies are on offer today which were not considered possible just a few years
ago. This is also resulting in the convergence of many formeny distinct industries,
including telecommunications, computing, and entertainment

5.7 These developments make it vital that processes for introducing change in the
industry, in as efficient a manner as possible, are allowed to take effect. The pace
of innovation in telecommunications is very rapid and there are potentially very large
gains from dynamic and allocative efficiency.

Influence of a dominant incumbent on innovation

5.8 The impact of a dominant incumbent, which can distort the timing, direction and
structure of the evolution of the industry, can have a significant adverse impact on
welfare, and in particular consumer welfare. Technological innovation is
endogenous and highly path dependent Each step is shaped by the capabilities
and infrastructure already in existence. Thus, the potential welfare gains from
innovation are highly sensitive to the current marXet structure.

5.9 This is especially wonisome in New Zealand, because Telecom's history makes it
less likely that it will focus adequately on the opportunities presented by the new
innovations affecting the industry. The incumbent, with large investments in the
existing networX configured consistent with its former monopoly franchise, is likely to
innovate in ways which protect its existing assets, service or product marl<ets or
perpetuate existing rents, rather than seek new services and ma~ets. Its marKet
position arises as the successor to the former govemment monopoly franchise, and
it has litUe experience of an environment based on competition and mantet-oriented
innovation. The dominant incumbent can dictate access tenns, and this allows it to
determine the pace and direction of innovation. This reduces opportunities for
innovation by other firms, who would otherwise would have the freedom to chose
areas with greatest marXet potential.

5.10 The endogenetty of such innovation implies that, where there is dominance. even
apparent natural monopoly characteristics, such as positive returns to scale and
economies of scope, may be a reflection of the dominant finn's technological path,
and its search to reinforce the value of its existing position, rather than being
efficiency enhancing. This is a major issue because, given its relative size, the

22 Rosston and Teeee (1993); Teeee (1994).
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incumbent's investment decisions will dominate total investment in the
telecommunications industry.

5.11 This is not to say that it should be an objective of policy to control monopoly power
or eliminate monopoly rents per 5e. Some etement of monopoly power is a
necessary passing phase in the process of technological innovation, to act as the
spur to future innovation:

Whm we naw got to accept is thllt the {larg..cale ~blishment or unit of control] has come
to be the most powerful engine of {economic] prog,.. Ind in ptl1icullr of the long-run
~.nsion of totIl output ... in.this rwapect. perfect comPlitition is not only impossible but
,"fenor, Ind his no DUe to being Nt up 1.1 model of id., tffiaency.

Indeed the perennill glle of~ deItrVction is continually lWeeJ)ing 8WIIy entrenched
monopoly power thllt Ippqrecl so secure until I MW innov8tion consIgned it to the
~ph.p of history. ThIIt is preciMly why the perenniall gil. is such I critically important
economic force.~

Need to promote entry and fttIxJbility

5.12 What is needed to ensure the efficient combination of competition and innovation is
entry. The mere threat of entry Will not provide the mechanism of dynamic
competition, whtch requires tMt firms continually compete via innovation and
interact with each other in themal1(etplace.This is a process of seeking out
innovations, and developing and introducing new services, to achieve competitive
advantage. This dynamic requires entry itself, which will:

... provide disapiine over prices, ensure tnllt services Ire provided where demand exists,
provide incentives to raise swce qU111ty Ind provide incentives to introduce new
technologIes. 2.

5.13 This calls for muttilateral competition between a number of innovative and
tec:tmologically alert finns. Competition between muttiple sources of innovation
provides the necessary variety of innovation from inside and outside the industry;
the volume of resources to invest in new services; and the 'high powered' incentives
to compete by innovation:

Where. for one ,..son or Inother. soeaty l'Iu been denied the Idvlntllges of multiple
independent appl'Ollches to advance technology, which flow naturally from a bIIsis of
independent rivalrous firms. almost Ilways the appl'Ollch chosen hiS turned out. after the
tact. to hive mlJor limitations. And since Ittem8tiws hId not been d....oped to I point
."mere they could be tried in comptlilOn, there has been lock in. A number of U.S. militllry
R&D .ttorts since 1960 Ire striking -..mples. Nuc:leer power programs Ire lnother. The
tact is thllt in virtually wery fietd where~ h8W l'IId rapid techniC81 advance thm l'IIs met a
mlrket test or its equivalent, we l'IIYe had multiple rMllrous sources of new technology.25

23 Rosenberg (19g.a), plge 53: the reference is to Schumpetef's "perennillglle of erMtive destruction'
(Schumpeter. 1g.a3. p.e1).

24 Galt (1995).
25 Richard R. Nelson, 'Why Do Finns Differ, and How Does it Metter? Strategic Manlgement Journal,

vol 12. 61-74 (1991)
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5.14 This combination of competition and innovation, achieved through mar1<et
processes, has the best chance of allowing this progress to unfold. Policy should
reflect this need for flexibility, rather than instituting more directive policy. This does
not imply, however, that it should be an objective of policy to manage technological
change:

Regulators snould not pretend to be able to predict the Mure leYtIl of systemness or the
Viability of a specific teennology in something as complex a. the telepnone netwo1il Even
wnen tne p.th of tecnnological adoptIon is clear. the effect of the policy maker IS still often
uncertain... In an industry as complex as telecommunicRons. regUlators should not be
overconfident In their ability to "manage" technological change.a

Incentives for innovation

5.15 The cnallenge for relying on maf1(et processes in the case of telecommunications is
that property rights are weak and peony defined.27 The incumbent is able to control
the tenns of interconnection and hence to extract the rents from innovation, or to
delay introduction until it has an equivalent service available. The innovator is
unable to assert its rights over the new service. This reduces the incentives to
innovate. Often the innovator must rely on being first to introduce a new service to
be able to earn an adequate and temporary return. This is a reason why the
timeliness of interconnection is so important To allow dynamic competition to take
place, policy needs to equalise the bargaining power between entrant and
incumbent This is the essence of policy measures that aim to level the bargaining
power of the two parties to interconnection.

5.16 The innovators inability to assert property rights to new services is exacerbated by
the fact that the terms and conditions' governing access indude much more than
price. Effective access includes pricing, timeliness, access to features and
functionality, quality, and standards. These are all enaraderisties of access which
determine the ability of the entrant to operate efficiently, and hence determine the
perfonnance of the sedor. It is often difficult to identify the relationship between
each of the tenns and the viability of an interconnection proposal, and hence may
be an effective way for the incumbent to obstnJct the negotiating process.

5.17 There are also transaction costs difficulties of negotiating access, due to the
imbalance of bargaining power and the complexity of the issues involved. These
affect the introduction of new services which benefit both networ1<.s, but for which
the costs and risks are bom asymmetrically. For exampje, although the costs and
risks may be borne mainly by the entrant, the incumbent also benefits from an
expanded maf'1(et for complementary services, yet because of superior bargaining
power the incumbent may renegotiate access rates ex post it the service is
successful. Guarding against such risks increases the transaction costs of
negotiating and enforcing the contract, and reduces incentives to innovate.2I

26 Rosenberg (1994), p.228
27 Discussion Paper, p.2. para. 11: p.34. para. 131.
28 Teece (1988)
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Dti"iJUU'"

5.18 The complexity of the technological and commercial decisions involved in
interconnection are such that policy goals are best achieved by enhancing market
processes. Private negotiations are the most realistic way to combine the
motivation, timeliness, flexibility, and detailed information required to reach
agreement, and to back up the process by mamet competition.

5.19 It is apparent, however, that disputes over access terms in a mamet environment
are more or less inevitable in the telecommunications industry, given the continuing
need for interconnection between complementary networies, the complexity of the
issues involved in interconnection, and the imbalance of bargaining power in the
presence of a dominant incumbent Disputes such as between Clear and Telecom,
and the many negotiations difficulties experienced by BeItSouttl in its dealings wttn
Telecom are likely to be repeated time and again.

Im.conMCtion disput_ in competitiw telecommuniC8tionl regilMl are almost certainly a
fact of life, • tt.t c=-pable of tempo,.ry IWIOlution pending further technic=-I or commercial
enange in a aynamic industry. 21

5.20 It is possible that such disputes will become more frequent and more complex as
further innovation takes place and more new services, with new and varied
requirements placed on the incumbent network for access. Also the competitive
consequences of interconnection may become more pressing as the structure of the
industry becomes more interrelated with those of other neighboUring industries.
This is likely to continue as long as there are significant imbalances in bargaining
power. .

5.21 Private negotiations and mamet forces are most effective in handling the issues
involved in access, but there needs to be controls to offset the ded of incumbent
mar1(et power. An appropriate policy vehide is a dispute resolution process which
can maximise the use of market negotiations and encourage the parties to seek a
mutually acceptable outcome.

Policy Ihould be constn.leted to enlure that ttle technologic=-I _ is II ftcdble as poslible,
that resources Ire chlnnelled tOWIrd ttlole institutions which consistently provide Ilrge social
benefits. and that viable economic opportuniti_ are awillble to tho.e who push out the
teehnologiCllfT'ontier. 3Cl

Policy framework

5.22 There is therefore a need to enhance and accelerate the development of new
contractual arrangements to ensure the timely adoption of modem technology and
ttle delivery of enhanced services. Changes to the existing regime should aim to
support the operation of mamet forces in negotiating access, and correct for ttle
imbalance in bargaining power between the incumbent and the entrant These
changes should be designed and expected to minimise the cost of distortions

29 Galt (1995), p.1S.
30 Rosenberg (1994), p.228.
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created by the changes by emulating processes ttlat would be likely to occur
naturally were the telecommunications maM<.et tnJly competitive. They should also
be designed and expected to reduce the transaction costs associated wrth the
current regime.

5.23 There is tremendous potential for growth and increased economic and social
welfare stemming from developments in the telecommunications sedor. Achieving
the benefits possible with an advanced netwoM<. of networks will depend on the
application of competition and innovation. BellSouth believes that policy needs to
emphasise flexibility and efficient entry. This will make maximum use of maM<.et
processes, provide the discipline of the marKet place and put primary reliance on
private negotiations to determine interconnection agreements. It provides for
multiple sources of innovation, the comerstone of dynamic competition. This offers
the best option for maximising welfare and achieving the objectives of productive,
allocative and dynamic efficiency.
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6. BEU-SOUTH'S pOSmON

Enhancement of mar1cet processes to maximise welfare

U""uuu."

6.1 It has been clearty demonstrated that change to the curTent regime is required to
achieve Government policy objectives of maximising the teaecommunication sector's
contribution to overall economic efficiency. The best approach is to provide
mecnanisms to enhance maM(et processes and thereby promote marKet exchange
and private contracting among industry participants.

6.2 The enhancement of maM(et processes to maximise welfare should begin with the
e~blishment of broad economic principles to guide commercial negotiations and a
compulsory and time-bound arbitral process, supported by strengthened disclosure
requirements :

• comrols over conduct will crute greater welfare than controls over
ownership

• light-handed regulation which emphasises reliance on marKet processes will
produce greater welfare than direct interventions

• reliance under the current regime on general competition law and existing
disclosure requirements has been demonstrated to have failed to constrain
anti-competitive baha'ilour by the dominant incumbent

• direct Govemment intervention in the marKet processes for access to
complementary networK services is inappropriate

• guiding prindples will promote mal1<et eXchange and private contracting
among industry partidpants and increase the effectiveness of any dispute
resolution process

• detailed industry-specific prindples will not increase certainty and will not
provide suffident flexibility to accommodate an industry undergoing
transformation through competition and innovation

• a compUlsory time-bound two-part arbitral process represents the best option
for dispute resolution where required

• strengthened disdosure will support maM(et processes and enable redress
where appropriate

6.3 The evaluation of the options for change needs to weigh the potential costs of any
change against the undoubted benefits:
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... any need tor change... reqUIres a carefiJl consideration of vanous altematrves to the present
regime in the light of tJ'le Govemment's objectIves [of the]. "

,.. establishment. implementation and monitonng of leglslatrve framewoncs tor the fair and
effiCient conduct of bUSiness and the operatIon of maf1(e'tS, ~

...the selection of the preferTed option w;1I involve tnldlng~1f the nslts of mar1tet failure against
the risles of regulatory failure.. 33

6.4 There are two types of costs which must be weighed against the potential benefits
from the introduction of new measures or the selection of a particular alternative:

• the transaction costs associated·with the regime

• the costs for distortions created by the regime

6.5 In examining the potential options fer policy enhancement at the broadest level, the
options can be characterised by two dimensions:

• controls over ownership

• controls over conduct (pricing, terms and conditions, standards
adoptionlimplementation, numbering administration, etc.)

6.6 There are very significant disadvantages to implementing competition policy through
controls over ownership, particular1y in such a potentially competitive and highly
dynamic industry such as telecommunications. State-owned firms tend to be poor
at maximising profits, controlling costs, meeting customers' needs adequately and
making efficient investment decisions because of the distorting effects of the
political process. Breaking up firms may forgo economies of scope and increase
transaction costs because of the need for arm's-length dealings.

In many cases these [undesirable) side effects [of state ownership] w;11 be sufficiently large to
rivIIl the welfare loses from unregUlated monopoly power.).I

6.7 There are two dimensions which characterise the options for control over conduct:

• the scope and prescription of the constraints, if any

• the nature of the !nstitution(s) through which these constraints are imposed

6.8 Under the current regime. the only effective constraints on the behaviour of the
dominant inOJmbent is general competition law as invoked through the Courts. This

31 Ministry of Commerce Ind Trasury, "RegulRon of Access to Vertically-fntegrated NltUral
Monopolies", Wellington, NeoN Z..llInd, 15 August 1995, paragraph 13, page 3.

32 Ministry of Commerce lind Treasury, "Regulation of A=ess to Vertically-Integrated NlNral
Monopolies", Wellington, New ZMland, 15 August 1995, paragraph 2, page 1.

33 Ministry of Commerce Ind Treasury, "Regulation of Access to Vertically-lntegrwted NltUral
Monopolies", Wellington, New Zeatlnd, 15 August 1995, plragraph 177, page "5.

34 Ministry of Commerce and Tr..sury, "Regulation of Access to Vertically-Integrated Nltural
Monopolies', Wellington. New Zealand, .,5 August "995, paragraph 5, Appendix C, page 79.
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light-handed approach presumes that it is preferable to create incentives for marl(et
participants to negotiate commercial solutions and, if necessary, have recourse to a
dispute resolution process than it is for a regulatory body to intervene directly.

6.09 Ught-handed regulation also recognises that in a competitive market information
creates powerful incentives for action and attempts to create information flows in
order to limit information asymmetries which might either frustrate direct negotiation
or undennine the potential for obtaining legal remedies. It relies on the regime
providing adequate remedies for dealing with the anti-competitive behaviour of
dominant firms. 3S

6.10 This approach minimises the extent of intervention on the basis that

... industry-specific reguilition would invot¥e high adminisbative costs to ttle Government (i.e.,
ttle taxation and compliance costs for ttl. industry):

past~ce had dltl'lonctrated th8t gowmrnent regul8tDry bodies wwe not well
placed to tiki decisions affecting commercial ac:tMti.. Accordingly. th.. WlS a
risk ttlat regulator or highly prescriptive ·Ni.· could introduce distortion into ttle
mancet;

the pr.ence of • regulMor would reduce the incentiVe on compani. to resolve
comrnen:ial iuu. (Iuctla. interconnection) through dirwct negotiation. A regUlatory
body could be placed under in~ling pressure to interwne.

this in tum could result in ·regui8tDry Creep" - rut.- Wnd to beg_ more rul•.31

6.11 The Discussion Paper aptty cNInicterises the manner in which light-handed
regulation is intended to opeme in telec:ommunications:

[lit WIIS anticipated that parti. d.iling aCClSs...would negotiate their own terms and
conditions, with, IS a last resort. the threat of recourse to the courts and the appliC8tion of ttle
Commerce Act .. (pal1lQl1Iph 127).

6.12 The advantages of an effective light-handed regulatory regime in
telecommunications are cleaMy very large:

• the pace of innovation in telecommunications is very rapid and there are
potentially very large gains from dynamic and alloeative efficiency

• disputes are more or less inevitable and will become more frequent and
more complex as a resutt of the transformation of the industry through
competition and innovation

• in a level negotiating playing field, marXet participants are best able to
contract over the tenns and conditions, induding pricing for complementary
network services to achieve efficiency and maximise social welfare

35 John Belg,.w. Secrary of Justice, "The RegUlatory Emrironrnertr. Roundtable with the Government
of New zealand. Willington, New Z.land, 13-15 Man:tl 1•• page 1,7.

36 John Belg,.ve, Secretary of Justice. "The RegUlatory Emrironmenr. Roundtable with ttle Government
of New Z..'and. Wellington, New Z..land, 13-15 March 1i95, page 51.
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• a light-handed regime minimises transaction costs and marKet distortions

6.13 Although the policy of light-handed regulation c1eany represents the best option for
the telecommunications industry, the need for enhancement of the regime has also
been c!eany demonstrated. The decision to rely on general competition law was
made on the basis that

The Commerce Act was considered sU'ft'iciently robust to constrain Inti-competitive behaVlour
by the domInant party. RecourH to the Courts would be available if companies tailed to
ruc:t1 agreement through commercia' negotiation.

Telecom had provided public undertakings to the Government of its intention to proVlde
interconnection on t.ir and r..sonable tef'Tns:

Telecom's proposed ~cturing was considered to provide fo""., transplrent. Irms.4ength
dealing~n vanous comp.ny oP«ltions. whicn would reduce the complnys Ibility to
discnminate Ig.inst competitors in interconnection arrangements; and

the Gowt'nment r.""'" the option of further ~ulation in the ewnt that this was required.
The threat of further regulation was seen IS providing In incentive for the Plrties to resolve
matters on a commercia' basis ~

6.14 Experience has shown, however, that recourse to litigation through the current
regime is too slow, too costly and does not produce an outcome. It does not
adequately restrain anti-competitive behaviour by the dominant party. Atthough
recourse to the Courts is available, such recourse in and of itself may serve to delay
competition and restrict its ambit or extent

Courts

6.15 The Courts are inappropriate to act as the regulatory institution for an access
regime. The Courts have shown themselves to be unwilling to impose the type of
solution required to determine finally access disputes. As stated by Areeda3l

:

No court should impose a duty to deal that it CIInnot explain or adequately and reasonably
supefV1se. The problem should be deemed irremediable by Intitrust I~ when compUlsory
access requires the court to assume the day-lo-day controls characteristic of I regul8tory
agency.

6.16 Indeed, the problem faced by Courts in making access detenninations is highlighted
by the Clear v Telecom case. Throughout the litigation, the High Court, Court of
Appeal and Privy Council made detenninations conceming theoretical principles to
apply in detennining access. At no stage did any of the Courts embrace the
prospect of making an actual order for access terms. Indeed, the difficutties of the
Courts doing so were noted. In its overall assessment of the BaumoJ-Willig rule, the
High Court stated that ((1992) 5 TCLR 166, 217) it was unable to detennine whether
or not Telecom was currently eaming monopoly profits: •...we cannot take the

37 John Belgrave. Secrary of Justice. "The Regulatory ErMronment", Roundtable with the Government
of NeoN Zealand, Wellington, NeoN Zealand, 1~15 March 1995, page 51.

38 Refer note 141 at page 90 of the Discussion Paper

29



Submissions on DIscussion Paper
29 September 1995
Commercial in Confidence

IIGI'i'JUUI"

evidence further. This Court is not a regulatory ageney-. Later, in considering
whether the margin offered to Clear would prove to be too small to permit it to eam
a sufficient return, the Court commented ((1992) 5 TCLR 166, 217) that ~at is not
a prospect that this Court can monitor".

6.17 The unwillingness of Courts to make the types of order required fer access disputes
is unlikely to be overcome in the near term. The problem the Courts have is a
traditional one. The Courts perceive their role as being to apply specific laws to
specific facts giving a resutt that is certain and specific, and which can be framed
within traditional legal remedies of damages and equitable orders such as
injunctions. The difficulties involved in access disputes do not lend themselves to
that form of solution.

6.18 In that case, the fundamental requirement to have a regulatory institution able and
willing to impose an appropriate range of sofutions to an access dispute will remove
the Courts as an appropriate contender.

6.19 Telecom has not provided interconnection on fair and reasonable terms except
under duress and when a great deal of pressure has been brought to bear. It is
naive to exped such an undertaking to take precedence over profit maximisation.

6.20 Furthermore, Telecom has moved away from transparent arm's-length dealings
between wrious company operations. There are no effective constraints on its
ability to discriminate against competitors in interconnection arrangements, not least
because of the options open to competitors.

6.21 The option of Part IV regulation has not proved a credible threat and has not
provided sufficient incentive for the parties to resolve matters on a commercial
basis. This policy is ineffective at present and likely to become less so with the
enanging political landscape. Furthermore, it appears inconsistent with the light
handed approach.

The communication of policy via detailed Government statements

6.22 Oired Govemment intervention in market exchange and private contracting or the
dispute l'8solution process through communicating detailed statements of policy to
the regulatory institution is inappropriate. Most importantlyI the use of such powers
undennines New Zealand's light-handed regulatory regime; and it does so in a
manner which is highly vulnerable to influence and not subject to the same
protections as formal legislative processes.

6.23 The essence of New Zealand's light-handed regulatory regime relies upon private
negotiations between competitors subject to:

• the existing competition policy regime

• infonnation disdosure regulations
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• the provision of strong and personal intervention by Ministers and the Prime
Minister to pressure the parties to arrive at a settlement

6.24 While an appropriate regime for access requires supplementary elements (as
outlined above), nevertheless the regime which is adopted must be such that all
Govemment intervention, such as the intervention which has recently characterised
the present regime, should be eliminated.

6.25 The most important aspect of the light-handed regulatory regime is predictability
conceming the relevant rules and principles which apply to determining access.
Any ability to alter those rules undermines that predictability, and undermines
confidence in the access regime. In addition, the 'ight-handed- approach puts
primary reliance upon private negotiations. Government intervention cuts at the
heart of this element of the regime.

6.26 The most disturbing asped of Government intervention lies in its vulnerability to
outside influence. This vulnerability ;s diminished if the Government is required to
use pariiamentary procedures before intervening in the access regime.
Parliamentary procedures subject the Government to pUblic scrutiny and
accountability. However, the use of Government statements pursuant to a power
such as section 26 of the Commerce Act is not subject to the same scrutiny nor
accountability. The result is that Government can be subject to lobbying and
pressure may be exerted for the Government to alter the rules midway through an
access negotiation. This is a highly undesirable situation.

6.27 Furthermore, to the extent to which the Government sought to exercise its powers in
a balanced and careful manner, it will necessitate submissions by all interested
parties. The preparation and consideration of submissions involves considerable
effort, cost and time.

6.28 BellSouth submits that once the improved access regime is in place, the
Govemment should observe the outcome of the process before making any further
changes. If further changes are shown to be necessary (which, in view of the
current transitory phase of the telecommunications sedor, is likely). the Government
should implement the changes through normal legislative processes which are
transparent, and subject to public scrutiny and accountability. At that time, the
changes may involve presaibing additional principles for the determination of
access terms and conditions. Experience with the improved access regime
proposed by BellSouth will determine the necessity for any further changes.

The weight to be put on section 26-type policy statements

6.29 For the reasons outlined above, BellSouth submits that the regulatory institution
should only be required to ·have regard to· any section 2&-type policy statements.
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6.30 The degree of weight which the regulatory institution is required to put on the
statement is likely to affect the style of policy statement made. If the regulatory
institution is required to comply with the policy statement, there will be an increased
temptation for the policy statement to be prescriptive in nature. In that way, the
person making the policy statement is able to exercise greater control over ttle
decision-making process.

6.31 If, on the other hand, the regulatory institution is only required to "have regard to'
ttle policy statement, the policy statement is likely to be more general and directed
toward policy in nature. This accords better with the New Zealand -light handed"
regulatory approach, and the general approach to access advocated in these
Submissions.

6.32 Again, such an approach preserves the independence of the private negotiations of
the parties, and the ability of the regulatory institution to assess the competing
approaches of the parties within the broader policy framework. VVhile the regulatory .
institution may have ..-gard to the policy statements mIIde by the Government, it is
better able to assess the competing interests involved in the access determination
and give full effect to the proposed br'08d legislative principles.

6.33 Those broad principles are, by their nature, paramount in any access determination,
and should ovenide any inconsiswnt policy stMamenl

6.34 It is interesting to observe that the ~port by the Hilmer Committee recommended
that, when dedaring an essentilll facility under the proposed Australian access
regime, the Minister nulking the dedaration should also specify the pricing principles
governing access to the facility and other policy considerations governing access.
That recommendation was not adopted in the final access regime in Part iliA of the
Trade Practices Act. Instead, the Minister's discretion is limited to the decision
whether or not to dedare the essential facility for access. The legislative policy
guidelines goveming access are only invoked if the parties are unable to negotiate
access and the matter comes before the Australian Competition and Consumer
Commission for arbitration.

6.35 It has become dear that it was at best optimistic and at worst naive to expect that
effective mari(et processes for mari(et exchange and private contracting would
develop without some restraint on the condud of the dominant incumbent For most
tenns and conditions, t:'1e particular application of the Commerce Ad has not been
tested so the parties' legal rights are largely undefined. A dominant incumbent
could seek to test the limits of what is lawful with raped to all of these terms and
conditions, wi1h consequent loss of welfare.

Sustained titigMion...will, over time, dewlop a body of precedents which defin. with
incr..slng degrees of precision, the terms and conditions tn.t the (domin.nt incumbent) must
offer... (and eventually) the ~imewill be defined sufficiently so that uncertainty will no longer
hinder agreement..[TJhis might take many years and COlt IMny millions of dollars. In the
m_ntime conSUmeB are ~ied the benefits of competition.•

39 Ministry of Commerce and Tre.sury, ·Regulation of Access to Verticalty-tntegmed Natural
Monopolies·, Wellington, New Zealand, 15 August 1995, p.nlgrlph 135, page 35.
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Need for broad principles to enhance marKet processes
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6.36 It is clear that some constraints on conduct of the dominant incumbent can Yield
significant net benefits and maximise welfare through competition and innovation.
Broad, general economic principles should be established to enhance market
processes and provide the effectiveness of any dispute resolution process:

• in the absence of any guidelines, too much reliance is placed on the dispute
resolution process

• to the extent that principles clarify for industry participants what their rights
are, this will limit reliance on the dispute resolution process and enhance
market processes

• detailed industry-specific principles which are sufficiently flexible cannot be
effectively articulated or enforced

• broad principles are consistent with maintaining the maximum flexibility for
industry participants to reach their own agreement

• broad principles can be established through legislation, avoiding the danger
of vulnerability to influence and lobbying inherent in more detailed principles

6.37 It is not possible to establish a set of detailed prosaiptions and presaiptions which
eliminate the possibility that the dominant incumbent can thwart efficient and
innovative entry. The universe of potentially effective anti-competitive actions is
simply too large. No legislation, even with supplemental pronouncements of
Govemment policy, could possibly encompass this universe of potentially abusive
conduct with respect to interconnection negotiations and contractual performance.

6.38 Furthermore, even if all possible abuses could be defined and rules specified, it is
unlikely that the abuses could be effectively detected in light of the lack of
experience with any industry-specific regulator or body or indUstry-specific judicial
precedent and the information asymmetries present

6.39 The principles to be applied must therefore respond to a variety of changing and
complex situations. The market participants have the greatest opportunity and
desire to identify all relevant principles which should be applied in negotiating an
agreement Govemment, its advisers and even indUstry economists are less likely
to know the appropriate solution or principles to be applied to meet all situations.

6.40 Broad principles should be adopted for four key reasons:

• broad principles give maximum flexibility to marXet participants to reach their
own agreements, without intervention
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• the increase in certainty provided by detailed principles is likely to be limited
because even detailed principles require application to facts and evidence
and, in telecommunications, the facts will in themselves be complex

• if greater detail were sought to remove uncertainty. the risk of error or
inappropriateness of the principles increases with a corresponding increase
in the risk of regUlatory failure

• broad principles darify the essential aim of Government policy and provide a
framewor1< for negotiation, while maintaining flexibility to enable the optimum
outcome

6,41 ft is therefore of fundamernal importance that these principles should be:

• consistent with the ovemding principles in the Commerce Act

• broad and nonpresaiptive

• suitable for application to disputes in the telecommunications industry

6.42 The aims of the broad principles should be limited to:

• darifying the essential aims of Government policy

• providing a framework for negotiation

• maintaining flexibility to enable a superior outcome

Need for arbitral process to enhance market processes

6.43 Although establishing clear guiding principles will enhance market processes there
will still, inevitably, be disputes. There is therefore a need for 8 dispute resolution
process which is more timely and cost-effective than recourse to the Courts and
which can produce an effective outcome.

6.44 There are four key factors which need to be taken into account in evaluating the
options for a dispute resolution process:

• cost and delay of making decisions and taking action

• the range of solutions that can be imposed

• vulnerability to influence

• access to technical expertise
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6.45 The best options for dispute resolution about the tenns and conditions. including
pricing. for access to complementary networX services in the telecommunications
industry is an arbitral process:

• general competition law invoked through the Courts has been demonstrated
to have failed, taking too long, costing too much and failing to produce
effective outcomes

• direct intervention by the Govemment under delegated statutory powers
such as Part IV of the Commerce Act or through policy statements under
section 26 has been demonstrated to be ineffective

• industry-specific regulatory authorities involve high costs, are vulnerable to
regulatory creep, reduce the incentive on indUstry participants to resolve
issues through mari(et processes and introduce distortions into the mari(et

• arbitration can be timely through being subject to explicit time constraints
and hence cost-effective and can produce effective outcomes

6.46 Both arbitrators and a statutory regUlatory agency are able to impose the more
flexible range of solutions required for access disputes.

6.47 The factors of cost and delay of making decisions and taking action, and of access
to technical and economic expertise, can be made relatively neutral between
arbitrators and a statutory regulatory agency.

6.48 With regard to cost, the major cost is the parties' own preparation and negotiation.
The cost of the regulator may be much more than that of the arbitrator, but may in
any case be relatively small in comparison to the costs incurred by the parties. In
both situations, legislation can require that the costs of the arbitrator and the
regulator be bome by the parties.

6.49 Delays can be overcome through the use of strictly regUlated timetables. These can
apply equally to arbitrators and to regulators.

6.50 With regard to accese to technical and economic expertise, both arbitration and
regulatory decision are flexible and should facilitate the use of expertise. In the
case of arbitration, an arbitration panel may contain appropriate industry expertise,
or appropriate experts can provide submissions. In the case of 8 regUlator,
expertise can be developed intemally; but in addition extemal expertise can be
sought.

6.51 A significant issue on the selection of arbitrators or regulators is vulnerability to
outside influence. This fador is of considerable importance. It lies at the heart of
confidence in the access regime, and therefore will influence strongly investment
decisions.
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6.52 Regulators are vulnerable to outside influence and should therefore be a less
preferred alternative. This is due not only to a risk of capture of the regulator by
industry concerns. The problem anses also from tne concept of -regulatory
responsibilny-. Regulators tend to be risk averse. Because they have a continuing
existence. they are particulany concerned about criticisms of their decisions in tne
Mure. This concern is a factor which strongly influences decision making. In otner
words, in assessing alternative outcomes, a regulator is likely to consider which
outcome has the least risk from the pubtic perspective. Such considerations are a
distraction from the merits of determining access terms. In addition, such
considerations are particular1y wlnenable to irrelevancies. for example the
continuing viability of tne incumbent firm in the public's view.

5.53 Arbitration can be subject to inftuence activities and rent-seeking but these
shortcomings can be mitigated through cantful design of the procedural and
institutional Nles. In addition. appropriate measures can provide arbitrators wittl
access to specific economic and technical expertise, supported by powers to require
tne disdosure of information.

6.54 Arbitrators, on the other hand, are far less susceptible to these influences. First.
and most importantly I arbitration permits the parties to the dispute to appoint their
own arbitrator, or at the least the majority (say 2 out of 3) of 1M arbitrators who will
determine the dispute. This gives the parties greater confidence in the
independence of the outcome. Secondly, absence of continued existence provides
a freedom in which to assess the merits of the access dispute and make a
determination without regard to a perceived pubtic perspective. Although not as
independent as Courts, arbitration is in this context preferable as a means of
dispute resolution.

5.55 It is possible to acceterate the definition of the appropriate constraints on conduct
and thereby enhance maft(et processes by making decisions precedential for
subsequent tribunals, both arbitral and Courts. This will ensure that a sufficient
body of precedents to provide enough transparency about the conduct of dominant
incumbents is developed at a rate which is quick enough to realise the potential
welfare gains from competition and innovation.

6.56 Arbitration is therefore preferable to both the use of the Courts or a dedicated
regulatory body, each af which may be either ineffective in controfling the abuse of
a dominant man<et position. or too directive in proViding presa'iptions for decisions
which should propeny be blken in the maft(et place. - .

5.57 Using a dispute resolution mechanism rather than detailed ex ante direction allows
man<et processes to be used via private contracting, as the primary method of
detennining interconnection terms. Using an arbitrator sets a timetable for the
timely resolution of stalled private contracting.

5.58 In summary, arbitration is the most appropriate form of regulatory institution to
determine access terms. Courts should be disregarded because of their
unwillingness and inability to impose the types of solutions required in resolving
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access disputes. A regulator should be disregarded due to the problems of outside
influence and wregulatory responsibility".

6.59 The arbitration approach must be consistent with the particular charaetenstics of the
telecommunications industry. There are two key developments which need to be
taken into account in considering its likely future evolution:

• the potential through technological innovation for widespread horizontal
competition for the provision of access to end users amongst networi<
operators offering differentiated composite products and systems

• increasingly diverse and complex forms of complementary netwcri< services
being exchanged amongst networi< operators to provide a wide and growing
range of composite products and systems

6.60 There are two issues with very different charaderistics which are the cause of
dispute about the terms and conditions or pricing of complementary networi<
services amongst netwofi( operators:

• the definition of the complementary netwofi( services or the property rights
which are to be supplied

• the basis for pricng these complementary network services

6.61 The resolution of disputes over the definition of netwofi( services or property rights
requires the parties to the dispute to converge on a solution which is acceptable to
both. It has the charaderistics of a co-operative game in which both parties are
trying to work together to maximise the rents from the composite products or
systems, by optimising the definition of the complementary netwofi( services. It will
typically require both access to industry expertise and wide powers to require the
discJosure of relevant information.

6.62 The resolution of disputes over pricng of complementary network services or
property rights determines what proportion of these rents from composite products
or systems are captured by each of the parties to the dispute. It has the
characteristics of a non-co-operative game in which each party is trying to maximise
the rent which it obtains at the expense of the other party. The best form of
artrtration to resolve these disputes is sealed bid final offer artitration, which avoids
the chilling effect of conventional aroitration on private negotiations.

Need for strengthened mandatory disclosure by Telecom to enhance market
processes

6.63 While guiding principles and an appropriate dispute resolution mechanism are
necessary to enhance market processes, they are not sufficient There is also a
need for an adequate disdosure regime to overcome infonnation asymmetries and
provide the infonnation that in a competitive mar1<et provide powerful incentives for
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action. These information flows support maf1(et exchange and private contracting
and ensure tMat indUStry participants have access to remedies where appropriate.

6.64 The relevant provisions of New Zealand's disclosure regulations require only the
disclosure of accounting information and, more recentiy, the terms of actual
transactions. The self-policing nature of the regUlations provides significant
opportunities for a dominant incumbent to game the disdosure requirements, and in
particular the disclosure of the terms of relevant interconnection or analogous
transactions.

6.65 In an investigation conducted by the Commerce Commission, the Commission
concluded that

The information cumanUy disclOHd by Telecom under the Regulations does not· provide
signific.nt ..mance in rwmoving any 01 the obltades to the development of competition. It
is nat 10 much infol1Mtion tMt is the problem. bUt rwther IUch matt.... IS terms Ind
condibons of supply, which in tum Ire h.-vily influenced by the structure 01 the industry. 40

6.66 The Commission, in that same report, also conduded that

The kind 01 informl'tion that might support .u=-sfuJ action under the Commerce Act would
have to be more aetliled Ina more .peciftc tn.n the pnwided unaer the RegUlations. In
other words, the infOrmRon dildOied unaer the RegUlations is too broad and general to be
uHd in levering entry by m..ns of 'egal proceeding.. It is doubtful wtl.tner, in theory.
information for luch u.e could be regUlated for, lince every c..e turns 10 much on its own
particular fads, and the telecommunic.tions industry is one of the molt aynamic there is·'

6.67 It is apparent from recent developments that the current disdosure requirements
have added little to the process. BellSouth notes, for example, that all of the Courts
which considered the Clear and Telecam dispute acknowtedged the difficulty of
proving monopoly profits. Officials, in the Discussion Paper, could only say that the
available information is "consistent with the view that Telecom is benefiting from the
absence of competition.~2

40 Commerce Commission, ·Telecommunicnons Industry Inquiry Report", Weffington, New Zealand, 23
June 1992. page 83.

41 Commerce Commiuion. ·Telecommunications IndUstry Inquiry R~orr, Wetlington. New Zealand. 23
June 1992, page 83.

42 Discussion Paper. appendix G, paragraph 24, page 109.
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7 THE SOLUTIONJA POUCY BLUEPRlNT

Summary

7.1 In these SUbmissions, BellSouth has concentrated on the telecommunications Industry
in New Zealand. The issues which gave rise to the Discussion Paper arose prinCIpally
in the telecommunications industry. For this reason, policy makers need first to
devote their attention to appropriate enhancements to the current light-handed regime
in relation to the telecommunications industry. Because the telecommunications
industry is in a state of transition from a regulated to a competitive industry, rt is likely
that further enhancements to the light-handed regime will in due course be necessary.
Today, however, the problems discussed in detail in the Discussion Paper and in
these Submissions must be addressed now.

7.2 Three critical enhancements should be made to the light-handed regulatory regime to
give effed to or support a more effective dispute resolution regime in the
telecommunications industry. These enhancements are:

• first, new broad economic principles should be enacted to guide the arbitrators
and ttle new arbitral regime to be brought into effect in respect of the
telecommunications industry

• secondly, a new arbitral regime should be brought into effect in respect of the
telecommunications industry

• thirdly, information disdosure by Telecom as the dominant incumbent should
be made more relevant and useful for disciplining its behaviour and providing
reliable information, especlally about costs and their allocation to competitors
and particular networ1<. services

7.3 The enhancement of new broad economic principles should be introduced by way of
specific amendments to the Commerce Act.

7.4 The enhancement of a new arbitral regime should also be introduced by way of
specific amendments to the Commerce Act.

7.5 The enhancement of more relevant information disdosure by Telecom as the
dominant incumbent should be introduced by way of the regUlation-making powers
which currentiy exist under the Telecommunications Act.

7.6 In addition, policy makers should also review current mechanisms for achieving social
policy objectives in the telecommunications industry in New Zealand with a view to
enhancing the regime, as appropriate, as the industry inevitably changes in the future.

7.7 Policy makers also need to address ttle related multilateral issues of compatibility
standards and numbering specific to telecommunications.

7.8 These enhancements will maximise welfare as a result of increased dynamic
efficiency through competition and innovation in the telecommunications sector in New
Zealand.
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7.9 The remainder of ttlis part of ttlese Submissions describes each of the particular
enhancements to ttle light-handed regulatory regime in the telecommunications
industry in New Zealand.

Broad economic principles

7.10 The first enhancement to the light-handed ntgime should be ttle enactment in ttle
Commerce Act of broad and non-presaiptive economic principles to govern tne
detemination of access tems.

P.ragraph 196 principia

7.11 There is litUe doubt that at least two of the three principles set out in paragraph 195 of
the Discussion Pape"o will promote economic efficiency in a manner that is timely I

certain and predictable. In particular, the broad principles so set out have the dual
role of:

• preserving or facilitating competition in the relat.d market (principle <a»

• promoting efficiency in the supply of the monopoly facility (principle (c»

7.12 Those principles, whilst based on section 73 of the Commerce Ad., differ from that
section in an important aspect. Section 73 of the Comm.rce Ad focuses solely on ttle
-controlled service-, In order to facilitate maritet processes, these principles
should extend to the related and any otnermartcet, in line with the language of Section
36 which is focused on control of the condud of dominant firms. They should also
recognize that the netwol1< characteristics of the t.lecommunications industry means
ttlat issues will arise even where no etement is a monopoly, and reference should be
made to the relevant services, rather than the monopoly facility.

7. 13 The principle of safeguarding consumer int.rests is not 8 necessary addition t.o ttle
principles. It can be assumed ttlat if the access detemination promotes efficiency in
ttle monopoly facility, and p....rves competition in reJated markets, consumer
interests will be safeguarded as a necessary consequ.nce. This is the foundation of
the light-handed regulatory regime. Indeed, it is difficult to see what more is added by
the consumer interest principle.

7.14 The inclusion of such a principle could well be counter-productive in that it may well
necessitate evidence and debate in the context of an arbitration which, because of the
subjective and amorphous nature of the principle. is unlik.ly to be determinative. The
objective stated in this principle in any event will be met if the other principles
suggested are induded and applied.

43 (a)
(b)
(e)

the alent to which competition is lessened or likely to be limited in the rwlevant mar1cet
ttl. necessity or desirability of safeguarding the interests of consumers; and
the promotion of efficiency in the production and supply or acquisition of the controlled service.
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Promotion of competition and innoVlrtion

7.15 A principle of promoting competition and innovation should, however, also be included
as one of the broad legislative economic principles. Competition and innovation will
best deliver the overall policy objective of maximising the telecommunication sector's
contribution to overall economic growth through promotion of economic efficiency.

7.16 Competition and innovation lead to the joint objectives of growtt1 and economic
efficiency. The implication is that a key policy aim should be to foster an environment
that promotes this interaction of competition and innovation. Competition and
innovation wo"" hand in hand. Competition is the motivation for innovation and
innovation is the most effective form of competition. This is Schumpeters "perennial
gale of creative destruction-. 401

7.17 Without competition, the dominant incumbent has reduced incentives to innovate.
Innovation is one of the main means an entrant has to compete for markets; it may be
the only way open to overturn an entrenched monopoly position. Similar1y,
competition forces finns to seek new ways to compete, the most effective way in the
long run being via new services.

7.18 This -interwoven- mode of innovation and competition is based on entry. Only entry
can provide sufficient variety of sources of innovation and tectlnology from inside and
outside the industry: the volume of resources to investing and introducing a full range
of services; and the high powered incentives to compete by innovation In other
words, the incumbent cannot do it all.

7.19 There are many reasons to believe that dynamic and static efficiencies are lower in an
industry structure and in the presence of a competition law which together do not
allow ma""et processes to promote market exchange and private contracting among
industry participants. There is less competition to drive down prices and to encourage
innovation. If the incumbent is the primary source of innovation, there is likely to be
lower volume of innovation, and this may be biased towards the existing technologies
rattler than introducing new market-oriented innovations and services.

7.20 Innovation may come from a variety of sources, is usually unpredictable in its nature
and impact, and may develop in unforeseen ways. Thus any principles must have the
flexibility to allow this development without trying to force innovation in a given
direction.

7.21 Occasionally, there may need to be trade-offs between static and dynamic effiaency.
However, in the long term, dynamic efficiencies are much the more important
determinant of economic perfonnance, and the principles should recognise this.

7.22 The broad principle of promoting the combination of competition and innovation
should be expressed in a new principle as follows:

supporting the combination of competition and innCMltion to ttleir mutual benefit and to
encourage greater dynamic effiCIency with, if there IS a trade-off, precedence over short-term
static etliciency gains.

Schumpe1er. 1943, page 82; see also Rosenberg, 1994, page 51.
41



\:>ucmISSIUII::> 1,J1 I ..... 1::>...,u::>::>II.JI, ,... a",,,,,

29 September 1995
Commercial in Confidence

Broad economic principles which should be ado¢ed

7.23 While agreeing wTth ttle ttlrust of ttle broad principles set out in ttle Discussion Paper,
BellSouth believes ttlat ttle expression of those principles can be improved. In
particular, pTinciple (8), which states "the extent to which competition is lessened or
likely to be limited in the relevant marker, could be expressed more directly. The
policy objectives witt'1 regard to ttle related market referred to in principle (a) are dual:

• to ensure that efficient new entry is not prevented or restricted by the access
tenTlS and conditions including pricing

• to ensure that competition in that or any other market is not prevented,
restricted, delayed or lessened by the access tenTlS and conditions

7.24 Accordingly, principle (a) could be better expressed in a new principle as follows:

ensuring that ef'ftcient entry .nd compGtion in that or .ny other m.ritet is not prevented,
restncted, delayed or lessened

7.25 Also, principle (c). which states "the promotion of efficiency in the production and
supply or acquisition of the controlled service- should also be better expressed in a
new principle as follows:

promoting efficiency inclUding dynamic, alloC8tive and productive e1'I'iciency in the production
and supply or acquisition of the relevant services

Necessity for additional principles

7.26 Assuming the adoption of the above-mentioned broad principles. the next important
question is whether any additional principles should be adopted. There is a wide
variety of principles which could be stated, and which may be regarded as broad
principles. Generally, those principles can be categorised as follows:

• principles which define more closely access pricing rules (for example.
reciprocity, non-discrimination and unbundling)

• principles which define more closely the basis on which access to services
should be pro~,:ided (for example, interface definition and measurability)

• principles which seek to protect further the interests of the owner of the facility
(for example, the cost of access and requirements to extend or increase
capacity of the facility)

• principles which seek to protect the interests of third parties to the facility (for
example, the protection of third parties who have pre-existing rights to use the
facility)

• principles which seek to protect the broader public interest (for example,
safety)
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7.27 Subject to the broad principle of the promotion of the interaction of competition and
innovation, there are several good reasons why there is little need to add to the broad
principles referred to above:

• it is undesirable to limit the type of broad pricing principfe whict1 can be agreed
through mart<et exct1ange and private contracting

• it is undesirable to limit ttle basis on whic:tl access to services can be provided

• it is unnecessary to provide additional protection to the supplier of ttle service

• it is not clear whether or not additional broad principles are needed to protect
third parties' interests

• it is unnecessary to indude a broad principle relating to the public interest

7.28 It is unde$jrable to limit the tyJ)e of access pricing principle which can be agreed or
determined through market exchange and private contracting. In particular, the broad
prindples which are chosen must be drafted carefully on the premise that their
application in the course of private negotiations and, if necessary, arbitration in the
telecommunications sector, should generally lead to the application of the access
pricing principles descrtbed in Appendix B of these Submissions. Even so, the parties
should be free, in their private negotiations, to agree prices and access pricing
principles which may in individual circumstances differ form the prices and principles
which would otherwise be agreed or apply (or be determined or applied by the
arbitrators) if those specific access pricing principles so descrtbed were applied.

7.29 It is also undesirable for similar reasons to limit the basis upon which access to
services should be provided. In principle, the parties themselves should have full
freedom to define the terms and conditions of access to network services bought and
sold by each other. Howeve~, ttlis will only produce efficient outcomes and allow
competition to develop if two vital obstructions today to ttle free definition of service
definitions are removed. These obstructions are compatibility standards and
numbering. These two issues are considered in Appendices G and H to these
Submissions.

7.30 The interests 01 the supplier of the service need little additional protection under the
access regime. The facility provider controls a monopoly. Promotion of efficiency
does not mean that the legitimate business interests of the facility provider will be
ovenidden, as it is fundamental to efficiency to recognise the provider's investment in
the facility and the costs of access.

7.31 It is unnecessary to incJude a broad principle relating to the public interest As
mentioned eartier, the public interest is protected by the promotion of competition and
innovation in a related market and the promotion of efficiency in the monopoly facility.
The latter efficiency principle should have due regard to other fadors such as safety I

ttlereby ensuring that the wider public interest is proteded by the access regime.
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7.32 It is not clear as to wnether or not additional bread principles are necessary to preted
ttle interests of third parties to the facility. It can be expeded that those interests
would be taken into account by any institution required to resolve disputes between
the parties. NeveMeles5, if there IS any doubt that this is the case, an additional
broad principle could be added as follows:

safeguarcling the tnterests 01 thIrd per$ons currently using the facility or haVIng contractual nghts
to un the faCility

7.33 In conclusion, the following broad legislative principles should be adopted. The
objective of Govemment policy which firms should have regard to in mar1<.et exchange
and private contracting, and which any tribunal should be required to comply with, are
to maximize welfare by:

• ensuring that efficient entry and competition in that or any other mar1<et are not
prevented, delayed, restricted or lessened

• promoting efficiency, induding dynamic, allocative lind productive efficiency, in
the production and supply or IIcquisition of the relevllnt services

• supporting the CQmbination of CQmpetition and innovation to their mutual
benefit and hence encouraging greater dynamic efticiency with, if there is a
trade-off, precedence over Short-term static efficiency gains

7.34 In addition, the following principle may be included:

safeguarding the interests of third pe~ons currently using the facility or hiving contrldual nghts
to use the facility

RegUlatory institution· the arbitral regime

Re/eVllnt factors

7.35 The second enhancement to the light-handed regime which is required is the
enactment in the Commerce Act of an aJ1)ttJ"a1 regime to detennine disputes
concerning access terms.

7.36 There are four key factors that determine the appropriate regUlatory institution to
determine disputes o:mceming access terms:

• cost and delay of making decisions and taking action

• the range of solutions that can be imposed

• vulnerability to influence

• access to technical expertise

7.37 A number of those factors can be made neutral between regulatory institutions without
too much difficulty. For example, the precedent value of decisions can be increased
by a legislative principle requiring an arbitrator or regulator to have regard to previous
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decisions. This requires access decisions to be made public, but this is contemplated
in Appendix A of ttle Discussion Paper In any event Also, rules for detemllnmg
standing and admissibility of evidence can be enshrined in legislation without difficulty.
Such legislation can either increase flexibility in ttle court system, or introduce greater
ngour for proceedings of an arbitrator or a regulator.

7.38 The factors of precedent value and rules for determining standing and admissibility of
evidence have limited significance in the selection of the most appropriate regulatory
institution for an access regime.

7.39 On the other hand, certain factors are endemic to the regulatory institution and are
difficult to change. Pemaps the most important of those factors is the range of
solutions that can be imposed.

7.40 The object of access is to form a commercial agreement between two parties, the
dominant incumbent and the entrant in a related market The commercial agreement
will contain specific terms and conditions under whid'l access can take place and the
price to be paid for a variety of components and products made availab'e to facilitate
access. Access or interconnect agreements are relativety sophisticated commercial
arrangements. in the event of a dispute about access terms, the regulatory institution
must finally determine the appropriate access agreement An institution which is
unable or unw;lIing to make this form of order is unsuitable for determining disputes.

The Appendix A arbHrwtion process

Appropriateness of compulsory arbftration

7.41 Compulsory art>itration as a method of resolving disputes concerning access prices
and terms and conditions should therefore be introduced as an amendment to the
Commerce Act.

7.42 The arbitration process of the type set out in Appendix A to the Discussion Paper
generally would be effective in ensuring that access is provided in a manner that is
timely, certain and predictable.

7.43 Nevertheless, there are various aspects of the proposed arbitration process which
require further consideration. Those aspects are:

• selection of appropriate arbitrators

• the procedure to apply for the arbitration

• time limit for rendition of arbitral award

• rights of appeal

• joinder of parties and consolidation of proceedings

• type of award, in particular final offer arbitration


